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INntroduction

The law of evidence is a fascinating blend of practical and academic issues. It is practical
because it is the law which is applied in the courts every day to determine, amongst other
things, whether evidence ought to be admitted, the use which may be made of evidence
once it has been admitted and the questions which witnesses may be asked. It is a body
of law which must be known and understood thoroughly by any advocate (particularly
those who practise in the criminal courts), as he or she may need to make submissions
on a question of evidence or related procedure at very short notice. But this does not mean
the law of evidence is simply a body of rules to be learnt by rote. Far from it. The law of
evidence is a discipline which can and ought to be studied at an academic level, for no
advocate will be able to support his or her submissions on what the law is, or on what it
ought to be, or on how a discretionary power should be exercised, without an
appreciation of the principles and considerations of policy which underpin the subject.
Certainly, one can comprehend the law of criminal evidence only if something is known
of the rights-based theories of jurisprudence, of concepts such as ‘logical relevance” and
‘proof’, and of the weaknesses and prejudices which are an inherent part of the human
psyche.

The law of evidence, criminal evidence in particular, is a dynamic body of flexible
discretionary powers and inflexible rules which have evolved out of (and continue to
be influenced by) considerations of public policy, common sense, logic, psychology,
philosophy and legal principle. An important consequence is that decided cases do not
usually amount to binding precedents to be slavishly followed by judges in subsequent
cases. More often than not, a case on the law of evidence provides nothing more than
an illustration of how logic and certain well-established principles or policy
considerations have been applied to a particular factual scenario. For example, if a man
charged with committing a sexual offence against a boy had photographs of naked boys
in his home, and such evidence is held on appeal to have been properly admitted at his
trial, the judgment of the Court of Appeal does not set a precedent to the effect that
incriminating articles of this sort can always be admitted against a man charged with a
sexual offence against another male. Nor does a case where indecent photographs in the
accused’s possession are held to have been wrongly admitted at his trial for sexually
assaulting a woman provide any precedent for the exclusion of such evidence. To
determine whether evidence of this sort should or should not be admitted requires an
understanding of the particular circumstances of the case, the context in which the
relevance and, in particular, the cogency of the evidence are determined. But it is also
necessary to understand the various other factors which may militate against the
admission of the evidence, that is to say, the principles and policy considerations which
could justify excluding relevant evidence. Much of the law of criminal evidence was
developed by the courts during the nineteenth and twentieth centuries on the premise
that certain types of relevant evidence should be kept from the jury, and although
Parliament has recently intervened to make the admission of some types of evidence
easier, or even possible for the first time, the exclusionary principles which influenced
the courts in the past are no less valid today.
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The fact that logically relevant evidence can quite properly be excluded is the practical
outcome of a conflict which lies at the heart of the law of evidence — a conflict between
the ‘principle of free proof’ on the one hand and countervailing considerations of public
policy on the other (Figure 1.1). The principle of free proof demands the admission of all
available evidence which is logically relevant to a disputed issue of fact on the ground
that the exclusion of any relevant evidence encourages the jury to determine the issue on
a false factual basis, thereby increasing the possibility that they will reach an erroneous
verdict. The problem with this analysis is that it ignores the fallible nature of the human
fact-finding tribunal. An item of evidence may well be logically relevant to the
determination of a disputed issue of fact, but its admission may distract the jury from
other more valuable evidence, or engender in them a feeling of hatred for the accused, or
lead them along a path of reasoning which would exaggerate the true worth of the
evidence. Other evidence may simply be too unreliable to leave to the jury
notwithstanding the high value it would have if true. Accordingly, relevant evidence may
be excluded to reduce the possibility that the jury will reach the wrong verdict. In practice,
the exclusionary considerations tend to militate against the admission of prosecution
evidence rather than evidence tendered by the accused because of the importance
attached to the desirability of acquitting the innocent. The conflict between the principle
of free proof and countervailing considerations of policy is often, therefore, a conflict
between free proof and the principle in criminal proceedings that the accused should
receive a fair trial.

Great weight is attached to the ‘fair trial principle’, but it is not the only reason for
excluding logically relevant evidence. In other words, the law of evidence is not solely
concerned with ensuring that the right decision is reached at the end of the trial. An
example is provided by s. 76(2)(a) of the Police and Criminal Evidence Act 1984, which
renders any confession inadmissible (as a matter of law) if it was, or might have been,
obtained in consequence of oppressive conduct. A confession obtained by oppression is
inadmissible even if it is demonstrably true, regardless of the nature of the crime
committed. The underlying policy is that the rights and dignity of the suspect must be
protected if this country is to regard itself as a free and democratic society, even if the result
is that the occasional criminal, indeed murderer, should go unpunished (the ‘protective
principle’). Another important consideration is the desirability of not bringing the
criminal justice system into disrepute by admitting the fruits of serious police misconduct
(the “integrity principle’).

Logically, relevant evidence may also be excluded on the ground that it is too unreliable
to be placed before the jury, for example where the evidence comprises a witness
statement made by a proven reprobate who is unwilling to face cross-examination.
Conversely, it may be more difficult to justify the exclusion of demonstrably reliable
evidence. In other words, the ‘reliability principle’ may add cogency to the principle of
free proof or detract from it. If, for example, the police break into the accused’s home and
unlawfully remove a diary containing incriminating statements, the principle of free
proof and the reliability principle would work together in favour of admitting that
evidence. Its admission would not have an unfair effect on the trial itself, although it might
be regarded as unfair to admit evidence which has been obtained by police impropriety.
In order to exclude such evidence, some other principle must be found, such as the
integrity principle referred to above or the principle that citizens should be protected from
unlawful interference in their private affairs. The fact that even a demonstrably reliable
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confession is inadmissible if there is a realistic possibility that it was obtained by
oppression is the most obvious example of the reliability principle being trumped by the
integrity and / or protective principles.

Demonstrably reliable evidence may also be excluded on purely pragmatic grounds if
its probative value would be too low to justify the expense, delay or vexation its admission

POLICY CONSIDERATIONS

FAIRNESS

Exclude relevant prosecution evidence to ensure
the accused receives a fair trial; e.g. because its
unduly prejudicial effect would outweigh its
probative value or because it is too unreliable.

UNRELIABILITY

Presumption or rule that relevant prosecution or
defence evidence should not be admitted
because it falls within a class of generally
unreliable evidence; e.g. statements falling within
the scope of the exclusionary hearsay rule.

PROTECTION

Exclude relevant prosecution evidence to
prevent suspects from having their human rights
violated by the police; e.g. confessions obtained
as a result of a police officer’s oppressive

FREE PROOF conduct.

Admit any logically
relevant evidence

UTILITARIANISM

Exclude relevant prosecution or defence
evidence if the needs of the many outweigh the
needs of the individual; e.g. where evidence is
covered by legal professional privilege or it
concerns the security of the state.

PRAGMATISM

Exclude relevant prosecution or defence
evidence if its probative value is too slight when
weighed against competing considerations such
as expense, delay and the need to prevent the
jury from being overburdened with superfluous
evidence.

VEXATION

Exclude relevant prosecution or defence
evidence if its probative value is too slight when
weighed against the distress it would cause a
party or witness.

T ﬁ@ﬁ T

Figure1.1 The law of criminal evidence
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would bring; or if it would not be in the public interest to allow the evidence to be
revealed (the utilitarian policy of ‘public interest immunity’). However, even highly
sensitive information may need to be revealed if its admission would be necessary to
ensure that the accused receives a fair trial.

Many of the considerations which justify the exclusion of evidence in criminal
proceedings are of only marginal importance in civil proceedings tried by a professional
judge sitting alone. Judges are generally thought to be better able to assess the reliability
and weight of evidence and to put aside any personal prejudices they might have; so
evidence which might be excluded in criminal proceedings may be freely admitted in civil
proceedings. Furthermore, the evidence gathering process which precedes the civil trial
is usually undertaken by private individuals rather than the police, so the protective and
integrity principles are of less importance, particularly as the judge may penalise
improper conduct by an appropriate order for the payment of costs. The governing
principle in civil proceedings is that of free proof. The risk of unreliability is generally an
insufficient reason for the exclusion of evidence: unreliability goes to weight rather than
admissibility. Nevertheless, some aspects of the law of evidence apply equally to civil and
criminal proceedings. Evidence may be excluded if it is insufficiently probative to make
its admission worthwhile or if it would be in the public interest to suppress it (for example
because it concerns the security of the state).

It is also important to understand that the law of evidence developed in the context of
jury trials, where there is a sharp division between the respective roles of the judge (the
‘tribunal of law’) and the jury (the ‘tribunal of fact’). Questions of law, including the
admissibility of evidence, are for the judge alone. The jury’s role is limited to deciding
whether disputed issues of fact have been proved. The judge will consider the evidence
and, ifitis excluded, the jury will never hear about it. If the evidence is admitted, the judge
will direct the jury on the use which may be made of it and on any factors which might
render it unreliable. Accordingly, much of the law of evidence is irrelevant to civil
proceedings and of only limited significance in proceedings before magistrates, although
in theory the law is the same whether the accused is tried summarily (in a magistrates’
court) or on indictment (before a judge and jury in the Crown Court).

The purpose of the trial is, of course, to give the claimant or prosecution the opportunity
to prove an allegation which has been made against the civil defendant or criminal
accused. The law of evidence regulates the admission of evidence and the use which may
be made of it during the trial, with appropriate directions from the judge in jury trials, but
it also establishes who should prove disputed issues of fact and the degree of likelihood
which has to be met before a fact can be said to have been ‘proved’. In the context of a trial,
the term “proof” must be treated with caution. Very little, if anything, can be proved with
certainty, so all that can be hoped for is a sufficiently high probability that the assertion
of fact is true or false (as the case may be). As Lord Simon said in DPP v. Shannon [1974]
3 WLR 155 (HL) (at p. 191):

“The law in action is not concerned with absolute truth, but with proof before a fallible human
tribunal to a requisite standard of probability in accordance with formal rules of evidence (in
particular, rules relating to admissibility of evidence).’

The function of the tribunal of fact — the Crown Court jury in particular - is therefore
somewhat similar to that of the historian, trying to piece together a picture of what
happened in the past from fragments of evidence which may be of uncertain (and
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unascertainable) reliability. The task of the professional historian is arduous enough, but
the jury’s difficulties are exacerbated by the exclusionary rules which prevent them from
seeing much relevant (and even highly probative) evidence, their own ‘amateur’
composition, and the very nature of the English adversarial system. The evidence
presented by each side may have been subjectively selected by the parties to support their
respective cases. The defence will withhold anything which undermines the accused’s
case; the police may intentionally or negligently lose or fail to gather some evidence or
perhaps even withhold evidence from the prosecution. Then there is the question of the
witnesses’ credibility — mistaken observations, misremembered details, confusion, bias,
lies, self-interest, self-delusion, self-preservation and so on. All these human failings tend
to undermine the jury’s search for ‘absolute truth’. The seemingly credible witness may
in reality be a dishonest and skilled hypocrite; the convincing eye-witness may be
honestly mistaken or have his own interests to serve; and the jury itself, as a disparate
group of individuals, will have their own personal preferences and prejudices.

A case in point, with horrendous consequences for the accused, was that of Mr
Mahmoud Mattan. In July 1952, Mattan, a Somali, was tried for the murder of a
shopkeeper, V, and sentenced to death and executed in September of that year. V had had
her throat cut by someone on the evening of 6 March 1952. The case against Mattan
depended almost entirely on the identification evidence of one man (W), who claimed that
he saw Mattan leave V’s shop at 8.15 p.m. on that evening. W’s witness statement to the
police made on 7 March differed materially from the evidence he gave from the witness
box, but it had not been disclosed to the defence. W’s statement described the person he
had seen as a Somali with a gold tooth, but Mattan had no such tooth, and W did not
repeat that part of his description during the trial. (W’s identification evidence was also
demonstrably flawed in other respects.) Furthermore, W had received a reward from the
police, but that fact had not been disclosed. Nor had the defence been informed that four
other witnesses who had seen a man near V’s shop at or about the time of the murder had
failed to pick Mattan out at an identification parade. One witness had even told the police
that Mattan was not the man she had seen. A witness statement which supported Mattan’s
alibi was withheld, as was evidence that another suspect, also a Somali, had admitted
being near the shop at the time of the murder. That suspect (who did have a gold tooth)
was subsequently tried for a separate murder by stabbing in 1954 and found not guilty
by reason of insanity. Mattan’s conviction for the murder of V was quashed in 1998 (R v.
Mattan (Deceased) (1998) The Times 5.3.98 (97/6415/52) (CA)). Rose 1J, having noted that
there had been many changes in the law since 1952, said:

‘The case has a wider significance in that it clearly demonstrates five matters. First, capital
punishment was not perhaps a prudent culmination for a criminal justice system which is human
and therefore fallible . . . Fourthly, no-one associated with the criminal justice system can afford
to be complacent. Fifthly, injustices of this kind can only be avoided if all concerned in the
investigation of crime, and the preparation and presentation of criminal prosecutions, observe the
very highest standards of integrity, conscientiousness and professional skill.’
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Computer-generated documents 110, 137
Conditional admissibility 32
Confessions See Admissions
Confidential communications
generally 370-1
legal professional privilege
absolute nature 365-7, 368
denial of fair trial 365-6
dominant purpose test 361, 362
inadvertent disclosure 364-5, 367
iniquity (fraud) 368-9
interference with 189
items 362
justifications 363-7
legal adviser 362
secondary evidence 350, 364
scope 360-3, 368
waiver
by client 221, 360, 367-8
by expert 313-14
by solicitor 221-2, 360, 367-8,
436
public interest immunity
civil proceedings 4, 330, 331,
337-41, 350
criminal proceedings
child abuse cases 342, 347
European Court of Human Rights
343-4
ex parte hearings 342-6
generally 4, 330, 333, 337, 341-7,
350
informers 342
special counsel 3446
surveillance locations 342, 346
secondary evidence 348, 350
waiver 347-8, 350
‘without prejudice’ communications
369-70
Corroboration 291-2, 297-9
Cross-examination See Witnesses
Cut-throat defences See Joint trials

Delay (alleged sexual offences) 294-5
Demeanour See Witnesses
Direct evidence 6,7
Disclosure (pre-trial)
civil proceedings 330-1

criminal proceedings
expert evidence 337
summary trial
defence disclosure
comments and adverse
inferences 337
generally 337
prosecution evidence 331, 332,
337
prosecution unused material
332-3
trial on indictment
defence disclosure
comments and adverse
inferences 336
generally 334-5, 336
prosecution evidence 331-2, 337
prosecution unused material
332-4, 335-6
Discretion (judicial)
exclusionary
accused’s bad character 614, 69,
75-6, 89, 94-5, 97-102
confessions 173, 178-90
generally 16-18
hearsay (criminal) 107, 130, 132,
134-5, 138, 153, 155, 161
interview record 92, 178-90, 232
privileged documents 364
unlawfully or unfairly obtained
evidence 178-90, 236-9, 242-9,
251-3, 254-5
visual-identification evidence 243,
278-9

inclusionary 17-18, 109, 129, 139, 150-3,

162, 435
Disposition
civil proceedings
party 28-30, 39-41
third party 41
criminal proceedings
accused
bad 30, 31-3, 71-84, 85-91, 94,
99-102
good 45-8
complainants in sexual offence cases
483-97
police officers 459-60
third parties generally
bad 33-7, 433, 45660, 467,
469-70
good 37,4334
Distress See Witnesses
Documentary evidence 18-20
DNA evidence 11, 284-7



Index

Ear-prints 284, 325-6
Evidential burden
civil proceedings 374, 375
criminal proceedings
on accused
generally 378-9
standard 379
on prosecution
generally 374-5
standard 375, 404
generally 374-5
meaning 374
tactical burden 375
Evidence in chief See Witnesses
Evidentiary fact 7,9
Examination in chief See Witnesses
Exhibits 13
Expert evidence See Opinion evidence

Facial mapping 270-1, 314
Fact in issue
meaning 6
proving 6-14
Fingerprints (and palm-prints) 282—4
Formal admissions 37, 164, 421

Handwriting 19, 302
Hearsay (civil proceedings)
Civil Evidence Act 1995
admissibility and weight 129,
202-5
competence of maker 204
cross-examination on statement
204
informal admissions 206
memory-refreshing documents
432, 436
previous consistent statements 4356
previous inconsistent statements
445, 464-6
witness statements 203-4, 331, 430
common law exceptions 139, 206
other statutory provisions 205-6
Hearsay (criminal proceedings)
circumventing the common law rule
126-8
definitions
hearsay evidence
first-hand 9, 131
generally 105, 106
second-hand /multiple 9, 131
hearsay rule 105-6
declarant’s purpose 105-6, 119-20, 125
diary entries 118-19
European Convention on Human Rights
108

evidence derived from inadmissible
hearsay 118
evidence derived from mechanical
devices 109-10
express assertions 116-19
‘implied assertions” 119-26
justifications for hearsay rule 107-9
‘negative hearsay’ 127
Hearsay exceptions (criminal proceedings)
common law exceptions
admissions 149, 165-6, 167, 168,
207-10
public information 139
reputation 52-3, 91, 139, 469-70
res gestae statements
‘excited utterances’” 1404
generally 140-9
statement relating to declarant’s
performance of an act 144-5
statement relating to declarant’s
physical sensations 148
statement relating to declarant’s
state of mind 145-8
statement by party to a common
enterprise 149-50
statements relied on by expert
witnesses 311-13
declarant’s credibility 154-5, 158
directing the jury 155-7
European Convention on Human Rights
131, 157-61
exclusionary discretion 16, 107, 130,
132, 134-5, 138, 153, 155, 161
safeguards 153-7
second-hand /multiple hearsay 131,
136, 154
statutory exceptions
absent witnesses
fearful witnesses 1334, 160
generally 130-5, 161-3
confessions 166, 197
business documents 135-8
expert reports and preparatory work
138
inclusionary discretion 109, 129,
139, 150-3, 162
required capability 131, 136
testifying witnesses
complaints 437-8
fearful witnesses 133—4
memory-refreshing notes 431,
432, 436
rebutting allegations of recent
fabrication 435-6
previous identifications 437
previous inconsistent statements
444-5, 464-6
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Identification evidence See Accused

Circumstantial evidence
DNA evidence

Fingerprints
Visual-identification evidence
Voice-identification evidence

Indirect evidence 7
Inferences

from accused’s bad character 30, 31-3,
70-91, 94, 99-102

from circumstantial evidence generally
7, 9-13, 407-9

from compromising position 210, 407-8

from demeanour following alleged
offence
accused 166, 207-10
complainant 298-9

from description evidence 273

from failure to call witness 224

from flight 165-6

from lies 165, 288-90

from pre-trial silence
common law 166, 207-10
statutory provisions (criminal)

failure to account for objects or

marks 222-3
failure to account for presence
222-3

failure to comply with disclosure
obligations 223, 336-7
failure to mention facts when
interviewed
generally 211-22, 228-32
impermissibility of drawing
inference 212-13, 217-18, 220,
229, 230
inferences at half time 218
nature of inferences drawn
217-18
safeguards 219-20, 232
solicitor’s advice 207, 213-17,
221-2
from possession of stolen goods 210,
407-8
from refusal to provide a sample 223
from refusal to participate in an ID
parade 210
from silence during the trial
common law 224-5
statutory provisions (criminal)
generally 223, 225-8, 232, 2334
nature of inference drawn
227-8
impermissibility of drawing
inference 225, 226-7
from stated intention 146-8

where legal professional privilege
claimed 350, 367

where privilege against self-
incrimination claimed 350, 359-60

Joint criminal trials

accused’s confession incriminating co-
accused 167-8

accused’s confession tendered by co-
accused 196-8

adverse inference from pre-trial silence
220

co-accused’s confession relied on by
prosecution 167-8, 323

competence and compellability 427-8

‘cut-throat’ defences 88-91

expert evidence 307

Makanjuola direction 293

Vye direction 52

Judge

bias 474-6

inquisitorial role 472-3

local and particular knowledge 418, 419
questions 473

summing-up 473-6

tribunal of law 20, 21, 425, 472

tribunal of fact 20, 21, 425, 426

‘umpire’ 472-3

Judicial notice See Proof without

evidence

Juries

appeal against verdict 425

deliberations 22, 425, 426, 476, 477-8

local and particular knowledge 418, 419

misconduct 477-8

perverse acquittals 425, 426

presumption of impartiality 426

tribunal of fact 4-5, 20-1, 190-1, 303,
315-16

Lip reading 271-2
Lucas direction 288-90

Machines

hearsay rule 109-10
reliability 414-15

Magistrates

local and particular knowledge 418-19,
419-21
tribunal of fact and law 21, 426

Makanjuola direction 292-4

Opinion evidence

expert opinions
admissibility 303-9, 325-7
competence 309-11
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Opinion evidence (cont.):
‘cot deaths” 326-7
drug consumption 312-13
duties 316-17
ear-prints 284, 325-6
facial mapping 270-1, 314
hearsay exceptions 138, 311-13
judge as ‘gatekeeper’ 326-7
lip reading 371-2
novel areas of knowledge 325-7
obscene publications 308-9
primary and secondary facts

311-14
privilege 313-14, 362
probative value 303
psychiatrists and psychologists
304-8
reports 138, 317, 331, 337
restrictions (civil trials) 309
status  315-16
‘ultimate issues’ 314
non-expert opinions  301-2
previous judgments (as evidence)

acquittals 324-5
convictions 317, 318-23

Original evidence 8, 106, 111-16,
195-6

Paraphernalia (drug-dealing) 31-33
Photo-fits and sketches 105, 266
Presumptions
generally 406-16
presumptions of fact
continuance 408-9
generally 407-9
guilty mind 407-8
intention 409

presumption of innocence See Burden

of proof

presumptions of law — irrebuttable 379,

409

presumptions of law — rebuttable
death 412-13
evidential presumptions 410
generally 409-16
legitimacy 410-11
marriage 411-12
persuasive presumptions 409-10
regularity 413-15
res ipsa loquitur  415-16

Principles of evidence
disciplinary 172, 240-1, 254, 279

fair trial 2, 3, 224, 30, 238, 249-51, 331

See also Accused
free proof 2, 3, 54, 55, 202, 303
integrity 2, 172, 241-2, 254-6, 258

presumption of innocence See Burden
of proof
protective 2, 3,172, 241
reliability 2, 3, 172, 239-40
Privilege
privilege against self-incrimination
claiming the privilege 359
confessions  187-8
European Court of Human Rights
228-9, 351, 352, 355-7, 358-9
generally 228-32, 241, 350-60
in relation to offence charged 360
justifications 230-1, 351
material existing ‘independently of
the will’  357-9
meaning 350
‘nemo tenetur principle’ 237, 241,
244-5, 351, 352
right of silence 228-32, 351, 352
scope 350
secondary evidence 350
statutory infringements 352-58
legal professional privilege See
Confidential communications
Proof
generally 4, 6-14, 373
‘ultimate probandum’ 6
Proof without evidence
judicial notice 416-18
local and particular knowledge
418-21
Prosecutor’s fallacy 287
Public interest immunity See
Confidential communications

Real evidence 7, 13-14, 110, 196, 240
Relevance
credibility and issues 15, 461-6, 496
discretion to determine 27-34, 38, 39,
371, 486
generally 25-41
‘legal relevance’ 38-9
logical relevance 26-7
speculation 33-4, 461
Res gestae
accused’s bad character 15, 60, 65-6
complainant’s sexual behaviour 15,
493
generally 14-15
hearsay evidence 15, 140-9
Rule against narrative See Witnesses

Silence See Inferences

Similar fact evidence
civil proceedings 30, 39-41
criminal proceedings See Accused



Index

Standard of proof
civil proceedings
generally 404-6
single standard theory 404-5
sliding scale theory 405
third standard 406
criminal proceedings
burden of proof on accused 131,
197, 379, 397, 401
burden of proof on prosecution 59,
131, 174, 175, 377, 378, 397, 401-4
competence and required capability
397
section 78(1) of PACE 376
meaning 376

Tactical burden 375
Testimonial evidence
admissible hearsay 7, 8
generally 6, 7-9
testimony 6, 7-8
Tracker dogs 282
Trial process See also Witnesses
fairness
forensic fairness 238, 240, 247, 249
right to a fair trial See Accused
visceral fairness 238, 250
fallibility 4-5
generally 20-22, 424-5
jury’s deliberations See Juries
live television link 453-4, 446, 447, 448,
449-50
out-of-court demonstrations and views
13-14, 264
special measures directions 446-53
submission of no case to answer 21-22,
269-70, 375, 404, 471-2
summing-up 22, 424, 473-5
trial on indictment 4, 21, 424
tribunals of fact and law 4, 20-21, 374,
425-6
voir dire 20, 424
Tribunals of fact and law See Trial
process
Turnbull direction See Visual-
identification evidence

Unlawfully or unfairly obtained evidence
admissibility 236, 238, 258-9
discretionary exclusion in civil
proceedings 239

discretionary exclusion in criminal
proceedings
confessions See Admissions
entrapment 251-8

generally 236-9, 242-9

principles 239-42, 254-6, 258
European Convention on Human Rights
238
inadmissible evidence 174-8, 191-3,
195-6, 197, 258-9
test purchases 253, 254, 255, 256
undercover operations  184-8, 245,
252-8

Vexation 3,28
Visual-identification evidence
controlled circumstances
CodeD 274-9
discretionary exclusion of evidence
278-9
Forbes direction 279
identification procedures 274, 275
police photographs 280
description evidence 273
Devlin Report 264, 265, 266
‘dock identifications” 274, 278
inherent unreliability 2614
miscarriages of justice 5, 2624
previous consistent statements 437
qualified identification 279
Turnbull guidelines
fleeting glances 261, 266
‘frame-up’ 268
generally 264-70
inanimate objects 270
photo-fits 266
photographic evidence 270-1
police officers 268-9
recognition 267-8
reverse Turnbull direction 270
submission of no case to answer
269-70
supporting evidence 272-3
undisputed presence 269
Voice-identification evidence 280-2
Voir dire See Trial process
Vye direction See Accused and Joint
criminal trials

Wednesbury unreasonableness 16
Weight See Cogency
Witnesses
coaching 429-30
collusion 84-5
competence and compellability
accused 427
accused’s spouse/ civil partner
427-8
children 428-9
expert evidence on 306
meaning 426



Index

Witnesses (cont.):
mentally-defective persons 429
presumptions of competence and
compellability 426
sworn and unsworn evidence 427,
429
credibility and extraneous conduct
accused See Accused
sexual offence complainants
distress 298
good character 433—4
other sexual experiences 4806,
489-97
presumption of untruthfulness
481
previous complaints 437-440
previous false allegations 293,
464-5, 495-7
unreliability 293, 481
expert evidence on  306-7
police officers
bad character 459-60
good character 475
witnesses generally
bad character 456-60
cross-examination as to credit
455-60
good character 433, 434
reputation for truthfulness 433,
469
reputation for untruthfulness
433, 469-70
cross-examination
generally 8, 21, 22, 424, 454-5
limits on cross-examination
generally 455-60
sexual offence complainants
460-1, 489-97
previous inconsistent statements
464-6
rule on finality of answers on
collateral matters
exceptions
bias 468-9
bad character (convictions)
467-8
circumventing the rule 463
dishonest (untruthful)
reputation 469-70

generally 466-70
physical or mental incapacity
470
scope of the rule 461-3
demeanour following alleged offence
accused 166, 207-10
complainant 298-9
demeanour while testifying
experts  296-7
generally 13, 296
evidence in chief 7,424
examination in chief
generally 8, 21, 22, 429-30
hostile witnesses 442-5
live television links = See Trial
process
memory-refreshing notes  430-2
‘oath helping” 433
pre-recorded evidence in chief 138,
447, 448, 449, 452-3
rule against leading questions
429-30
rule against narrative
exceptions
accused’s exculpatory response
to allegation 166-7, 440-1
admissible hearsay 441
complaints generally 437-8
complaint of sexual offence
438-40
memory-refreshing notes 436
rebutting allegation of recent
fabrication 435-6
previous identification 437
scope of the rule 432-5
unfavourable witnesses 442
expert witnesses See Opinion evidence
oaths and affirmations 426-7
re-examination 471
unreliable witnesses
generally 2904, 45661
Makanjuola direction 2924
supporting evidence 297-9
vulnerable and intimidated witnesses
accused 446, 449-50
anonymity 451-2
children 446, 447, 450, 452-3
sexual offence complainants 446, 447
special measures 446-52
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