PROOF

Contents

List of Tables

Acknowledgements

Introduction

1

Disciplining Doctors: Medical Courts of
Honour and Professional Conduct

Medical Confidentiality: The Debate on
Private versus Public Interests

Patient Information and Consent:
Self-Determination versus Paternalism

Duties and Habitus of a Doctor:
The Literature on Medical Ethics

Epilogue

Notes

Bibliography

Index

vi

vii

47

69

95

122

131
153
179



PROOF

Introduction

In 1902, the Berlin psychiatrist Albert Moll (1862-1939) introduced
his 650-page handbook of medical ethics, Arztliche Ethik, with the
following critical observation:

On various occasions, in assemblies of doctors, in journal articles,
and also in independent monographs, the importance of doctors’
ethics has been discussed in recent years. It has been proposed
several times to teach medical ethics at the universities... From
another perspective, it has been recommended to publish a Codex
deontologicus as a kind of medical statute book. In these discus-
sions deontology was taken to be more or less synonymous with
the doctrine of ethical duties, but mostly...the so-called profes-
sional duties were overemphasised, even seen as identical with
ethical duties. This mistake also becomes apparent in many med-
ical circles, where offences against professional duties are judged
very harshly, but censure for a serious violation of ethical duties is
used very sparingly.!

Why had medical ethics become so important for doctors towards
the end of the nineteenth century? What kind of medical ethics was
criticised by Moll, and how did it come about that doctors seemed to
pay more attention to duties towards their profession than to ethical
obligations vis-a-vis their patients? What were those professional
duties, and why and how was adherence to them monitored so
closely? If a code of medical duties was envisaged to be as binding as
a statute book, what was the relationship between medical ethics
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and the law? These and related questions will be addressed in this
book, which for the first time provides a comprehensive perspective
on doctors’ professional ethics in Germany from the foundation of
the Second Reich in 1871 to the start of the First World War.2

Some specific aspects of this topic have been addressed in the earl-
ier historiography. For example, Paul Weindling has traced the affin-
ities of German medicine and public health policy to Social Darwinist
and eugenic ideas from national unification to the Nazi period. As
Weindling concludes, the ‘medical profession’s quest for social power
was pursued through the channels of eugenics’.?> Another milestone
in the characterisation of doctors’ ethics in Imperial Germany is
Barbara Elkeles’ study of the practices and discussion of human
experimentation during that period. It highlights the disregard of
contemporary medical researchers for the consent and safety of their
human subjects, which stemmed from a fanatical belief in medical
progress through science and was facilitated by an authoritarian cul-
ture in the public hospitals and university clinics.*

Remarkably, however, the professional ethics as such of doctors in
Imperial Germany has only been brought into focus in recent years.
While an overview of medical-deontological writings in nineteenth-
century Germany was given by Ulrich Brand as early as in 1977, a
deeper engagement with this subject matter has occurred only after
groundbreaking social historical research on medical professional-
isation had been carried out.> As far as Germany is concerned, the
study by Claudia Huerkamp of the social rise of doctors in Prussia
during the nineteenth century has been particularly important.® It
has been helpfully complemented by a similar study on Wurttemberg
by Annette Drees; a broader history of the politics of the German
medical profession between 1800 and 1996 by Robert Jiitte and col-
laborators and a collection of essays on German medicine and public
health in the nineteenth and twentieth centuries edited by Manfred
Berg and Geoffrey Cocks.’

As this research has made clear, the professionalisation of German
doctors was much more closely linked to state policies than that
of their British and American colleagues.® Chancellor Otto von
Bismarck’s introduction of compulsory health insurance for workers
in 1883 had, in the long run, a huge impact on the development of
the German medical profession, including its notions of professional
duties and ethics. On the one hand, the health insurance system
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brought more patients, especially from the lower social classes, into
doctors’ practices. The proportion of the population who were state-
insured rose from approximately 9 per cent in 1885 to 23 per cent in
1914. If one includes family members who were covered by the bread-
winner’s insurance and people with a non-state insurance, about
one-third of the population were compulsorily insured by the start
of the First World War.? On the other hand, the increasing import-
ance of insured patients led to fierce competition among doctors for
contracts with the insurance funds, especially as the number of doc-
tors rose significantly during the 1880s and 1890s. In the German
Reich, there were approximately 3,200 inhabitants per doctor in
1885. By 1911, the number of inhabitants per doctor was approxi-
mately 2,100.1°

The relationship of the medical profession to the health insurance
organisations was fraught with conflict, as the latter controlled doc-
tors’ fees and limited the number of doctors who were admitted to
panel practice. Only with the foundation of the Hartmann-Bund, the
doctors’ association for the protection of their economic interests, in
1900, did the medical profession start to gain power in the struggle
with the health insurance boards, as it then had a body that negoti-
ated collective contracts and exercised pressure by organising doc-
tors’ strikes. Medical professional ethics in Imperial Germany was as
much about defusing competition among doctors as about enforcing
solidarity vis-a-vis the health insurance boards. Relative ‘overcrowd-
ing’ of the profession and the increasingly powerful insurance sys-
tem were prime movers in medical organisation, particularly in the
formation of disciplinary tribunals or ‘medical courts of honour’, as
they were called. The first chapter of this book therefore discusses
the development of these courts of honour, their activities and the
kind of ethics that they promulgated.!! The disciplinary tribunals
were, however, not merely instruments of professional politics.
Through their judgements they articulated and implemented con-
temporary codes of honour. The notion of professional honour of
medical men - women were only gradually admitted to medical
studies in the first decade of the twentieth century — thus forms
another focus of this book.!?

Discussions about medical ethics in Imperial Germany were also
strongly influenced by its often-controversial relationship to the law.
In particular, two sections of the Reich Penal Code of 1871, section 223
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on physical injury and section 300 on professional secrecy, were highly
relevant for doctors. The second and third chapters of this book exam-
ine those important discussions. As far as the issue of medical confi-
dentiality was concerned, the rising influence of public health made
itself felt through increasing calls for notification of infectious, espe-
cially venereal diseases. Individual interest in privacy was balanced
against public interest in protection against contagious diseases and
epidemics.'® Doctors as well as the legal profession contributed exten-
sively to this debate. Lawyers and medics were also the main con-
tributors to contemporary discussions about whether surgery without
information and explicit consent of the patient had to be seen (and
punished) as physical injury. While doctors uniformly rejected such
a legal interpretation, lawyers were divided in their opinions on this
issue. Some acknowledged therapeutic intention as a sufficient rea-
son to treat without patient consent, but others insisted on the self-
determination of the individual. Such self-determination had come
under threat with the significant expansion of surgical procedures
that occurred after the introduction of anaesthesia in the 1840s and
of antisepsis in the late 1860s. Surgeons felt increasingly confident
about the success of their treatments, so that patients’ personal
wishes or views mattered little to them.!* This paternalistic mental-
ity may also have been nurtured by the introduction of compulsory
vaccination against smallpox in 1874. Although such legal compul-
sion generated considerable anti-vaccinationist protests, it meant
that a medical intervention into people’s bodies had been condoned
for the first time by the authority of the state — in the name of (pub-
lic) health.'

In this climate of professional, legal and scientific changes for
medicine, doctors reflected and published extensively about their
ethical duties and role in society. The fourth chapter of this book
therefore examines the changing patterns of the German medical
ethics literature from the 1870s to the First World War. The social
challenges that doctors met through ‘overcrowding’ of their profes-
sion and the health insurance system were met by predominantly
conservative responses which sought to preserve an idealised indi-
vidual relationship between doctor and patient.!® Paternalistic atti-
tudes predominated among the medical authors of the deontological
literature. They became manifest in issues such as truth-telling at the
sickbed, palliative care of the dying and the treatment of women
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who had made an illegal abortion attempt. Only transitory efforts
were made to enhance the patient’s self-determination, before the
tone of doctors’ ethical writing turned increasingly authoritarian
after the First World War.

Medical ethics in Imperial Germany was thus deeply entangled in
professional, legal and social issues. This book is about understand-
ing and elucidating this entanglement. It will show how doctors’
ethical decision-making during the Kaiserreich was less guided by
concern for patients’ interests than by notions of male honour and
professional reputation and by considerations of professional polit-
ics. Moreover, it will illustrate how medical men adhered to a pater-
nalistic conception of the doctor—patient relationship, although they
experienced increasing pressures from lawyers and patients them-
selves to recognise a right to self-determination of the sick individ-
ual. Following the traumatic experience of defeat in the First World
War and against the background of the economic crises of the
Weimar Republic, arguments for a priority of collective over individ-
ual interests gained ground, and doctors conceived their relationship
to patients in increasingly authoritarian terms. Initiatives like that of
Moll, who in 1902 had developed a detailed account of how medical
ethics could be built upon a contract relationship between doctor and
patient, were marginalised and forgotten. Instead, the image of the
doctor as a ruler and leader, as disseminated by Erwin Liek (1878-1935)
and other medical writers of the 1920s, became popular.

The study of doctors’ ethics around 1900 thus involves issues that
are relevant not only to the history of medicine as such but also to
fields such as German history, biomedical ethics, legal history and
cultural studies. Accordingly, this book has been written with a
broad, interdisciplinary readership in mind.
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