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Chapter I

Contract Law in the 21st
Century- the purpose of this

book

“In a shrinking world [...] there must be some virtue of uniformity of outcome whatever
the diversity of approach in reaching that outcome.” Lord Bingham, Fairchild v.
Glenhaven (House of Lords)!

In Europe and in many other parts of the world, the reform of contract law is very much on the agenda.
Contract law as it currently stands is characterised, first, by the great diversity of the traditional national
contract law systems and, secondly, by the coexistence of the national systems of contract law, uniform and
harmonised law, and non-binding contract instruments (principles of contract law); these non-binding
instruments are available for the international community to adopt in contracts, and are used by judges
and legislators as a source of inspiration for law reform as well as for filling the gaps in national contract
laws. This book provides an introduction to both comparative contract law and comparative methodology.

I. Contract law in the 21st Century -
overview

National contract laws continue to play an important role in practice, particularly in purely
domestic scenarios. However, nowadays they are far from being the only rules to be applied in
the field of contract law. This is particularly true for transnational contracts.

For transnational sales contracts, the domestic systems coexist with uniform rules, in
particular the United Nations Convention on Contracts for the International Sale of Goods (CISG or
Vienna Sales Convention).? According to Article 1(1) of the Vienna Sales Convention, it is
applicable to contracts for the sale of goods between parties whose places of business are in
different Contracting States, or when the conflict of law rules of the country in which the court
islocated lead to the application of the law of a Contracting State. The Vienna Sales Convention
has proved to be probably the most successful exercise in the global harmonisation of the law;
itis in force in 73 States (inter alia the USA, Canada, China, Japan, Russia, Australia and the EU
Member States with the exception of England, Ireland, Portugal and Malta).

1 [2002] 3 All ER 305 at 334 (liability for damage due to exposure to asbestos; problem of proving the
causal link between the negligent behaviour of several, subsequent employers and the damage suffered
by their employee; the court took into consideration the laws of Germany, Austria, Switzerland, The
Netherlands, Norway, France, Italy, Greece, California, Canada, Australia, South Africa, and the
American Restatement Second on Torts, at 326-34).

United Nations Convention on Contracts for the International Sale of Goods; Text, Contracting States,
Cases and Bibliography available at: www.unilex.info.



Introduction

In the mid-1990s, the International Institute for the Unification of Private Law (UNIDROIT?)
presented its Principles of International Commercial Contracts (UNIDROIT Principles).* At the
same time, the Commission on European Contract Law, a private group of researchers
coordinated by the Danish law professor Ole Lando, presented its Principles of European Contract
Law, modern rules of contract law that, like the UNIDROIT Principles, are the result of two
decades of comparative research and, again like the UNIDROIT Principles, are perfectly adapted
to the needs of transnational actors.® Today, parties to (transnational) contracts not only have a
choice between the rules of different domestic contract laws and the CISG?; they can also choose
to incorporate the UNIDROIT Principles or the Principles of European Contract Law into their
contracts. In arbitration procedures they may even decide to submit their contract entirely and
exclusively to these modern contract instruments and bind the arbitral tribunal accordingly.”

Over the last few decades, the European Community has enacted a series of Directives in the
field of contract law, governing numerous specific aspects, namely those relating to specific
marketing techniques, in particular with regard to consumer contracts. This selective and
sectoral approach to harmonisation has, however, led to inconsistencies and has proved to have
considerable limitations.? Therefore, the European Parliament has called for work to be started
on the possibility of developing a more comprehensive European private law in several of its
resolutions.” In 2001, in response to these resolutions, the European Commission launched a
process of consultation and discussion about the way in which problems resulting from
divergences between national contract laws in the EU should be dealt with on the European
level.!” This culminated in the publication of a first draft of a Common Frame of Reference (CFR)
in January 2008 and, in 2009, in the publication of an improved version of the Draft Common
Frame of Reference. The draft CFR was largely inspired by the Principles of European Contract
Law and by the Acquis Principles. The Acquis Principles were presented in 2007 by the European
Research Group on Existing EC Private Law (Acquis Group)."! The CFR is intended to provide
the European Commission with a “tool-box” and act as a guide for future Community
legislation in the field of contract law and related areas.!?> Some observers consider the CFR to

UNIDROIT is an independent intergovernmental organisation headquartered in Rome. Its purpose is to
study needs and methods for modernising, harmonising and co-ordinating private and in particular
commercial law between States and groups of States; see www.unidroit.org/ dynasite.cfm?dsmid=84219.
International Institute for the Unification of Private Law (UNIDROIT): Principles of International
Commercial Contracts, Text, Official Comment, Cases and Bibliography available at: www.unilex.info.
Commission on European Contract Law, Principles of European Contract Law, Text in French, English,
German, Spanish, Italian and Dutch available at: http:/ /frontpage.cbs.dk/law / commission_on_
european_contract_law/index.html; Text, commentary and annotations in: OLE LANDO and HUGH
BEALE (eds), Commission on European Contract Law: Principles of European Contract Law, Parts I and
11, The Hague: Kluwer Law International, 2000.

For the conditions of the application of the CISG, see below, Part B, Case 9.

For more information, see below, Part B, Case 9.

See Part B, Case 10, in particular I., IV.1, 2.

See the case scenario below, Part B, Case 10.

Communication from the Commission to the Council and the European Parliament on European
Contract Law, Brussels, 11.07.2001, COM(2001) 398 final; extract below, Part B, Case 10, L.; see further
the Communication from the Commission to the Council and the European Parliament, A more coherent
European contract law — an action plan, Brussels, 12.2.2003, COM(2003) 68 final, extract below, Part B, Case
10, IV.1.

European Research Group on Existing EC Private Law (Acquis Group), www.acquis-group.org.

See the Communication from the Commission of 2003 (above, n 10) and Diana WALLIS, “Is It A Code?”,
ZEuP 2006, 513-14, extract below, Part B, Case 10, IV.3.
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Contract law in the 21st century

be the first step towards a European contract code,'® whilst others are firmly opposed to the
creation of such a code.!*

Numerous countries, for example the Netherlands and many countries in Central and
Eastern Europe, have either recently modernized their civil codes, including the rules on
contract law, or are about to do so. They have taken their inspiration from foreign sources and
comparative law to such an extent that the comparative method has been described as the “main
method used for private law in today’s legislative drafting”.15

In France, a project is currently underway to reform the law of obligations in the Code civil.
It promises to be the most significant reform of the law since the Code’s entry into force in 1804.
Whereas other legislators have taken their inspiration from international principles of contract
law, this reform will probably leave in place many special features of French contract law.

In 1999, a new Chinese contract code came into force, largely inspired by the UNIDROIT
Principles.'® This new code needs to be applied and its provisions need to be interpreted. It
suggests itself that the interpretation of similar rules abroad should be taken into consideration
when working with this new code. For foreign actors, it is interesting to note that the new
Chinese contract law provides for many solutions that are well known in other regions of the
world, in particular in Europe and in the CISG Contracting States.

The Organisation for the Harmonization of Business Law in Africa (Organisation pour
I"Harmonisation en Afrique du Droit des Affaires, OHADA) is made up of 16 West African States.
At OHADA'’s request, UNIDROIT has developed a preliminary draft of a Uniform Act on
Contract Law, the aim being the unification of the contract law of the OHADA Member States.!”

Most of the recent legislation on contract law, and most current projects on contract law, are
thus based on comprehensive comparative analysis. For international actors, the diversity of the
law makes it more and more important to compare different solutions to a given problem, to
analyse the pros and cons of different approaches, to choose between different options and thus
to benefit from a comparative perspective. In the field of contract law, a truly international legal
discourse is developing.

II. The purpose of this book

This book provides an introduction to contract law in all its diversity. It is an invitation to study
both contract law and comparative methodology using a case-orientated and problem-based
approach.

Part A introduces a modern approach to comparative law and comparative methodology,!®
and gives reasons for the choice of the legal orders that are found in Part B of the book. Chapter

13 See, on this issue, DIANA WALLIS (above, n. 12).

14 For more details, see the materials provided below, Part B, Case 10.

15 PAUL VARUL, “Legal Policy Decisions and Choices in the Creation of New Private Law in Estonia”,
Juridica international (Estonia) 2000, 104, at 107: “The main method used for private law in today’s
legislative drafting is the comparative method”.

16 chae \ REMEARRE (Contract Law of the People’s Republic of China, 1999); for references see Part B,
Case1,n.17.

17 For references, see Part B, Case 2, XIIL. 5 and n. 13.

18 Below, IL



Introduction

I of Part A provides a brief introduction to the Principles of European Contract Law and to the
UNIDROIT Principles of International Commercial Contracts, and sets out the needs to which
these uniform rules respond, and the purposes for which they were designed."”

Each of the 10 case studies in Part B starts with a scenario taken from the case law of a
European country which raises a highly topical issue of contract law. Targeted questions follow,
serving to guide the reader through the materials, and encouraging reflection on the differences
and similarities inherent in the contract law of the 21st century. In each of the first eight case
studies, materials from different legal orders are provided. They allow the reader to solve the
respective case scenario under different national laws, as well as under international law and
the non-binding principles of contract law. The materials (e.g. extracts from national civil codes,
court decisions and extracts from academic literature from different countries) are provided in
the original version with English translations. They present the law as it currently stands in
England and Wales, the United States, Germany, France, Italy, Switzerland, and a selection of
other countries, such as the Netherlands, Poland, Russia and China.

Readers are given precise questions to guide them through their work with each case and
the materials. The first step is to solve each case according to the different national laws. The
second step is to analyse and compare the solutions found in the different national laws, and
to discover if any common principles exist for the issue in question. The reader then looks at
international legal materials such as the CISG, the UNIDROIT Principles of International
Commercial Contracts, the Principles of European Contract Law, the Draft European Contract Code
and the Draft Common Frame of Reference, and analyses and compares the solutions for each of
the case scenarios. Where the solutions diverge, the reader is invited to analyse their respective
pros and cons, and to discuss which of the solutions might be the most appropriate to resolve
the problem at issue from a comparative and international perspective.

Case study 9 deals with the question of how the different national contract law systems are
coordinated at present; it provides some basic information on conflict of law issues in
contractual matters, and points to the strengths and weaknesses of dealing with legal diversity
from the perspective of conflict of laws (or private international law). Lastly, case study 10
addresses the question of the role of contract law in common markets and in regional
organizations of States and, in particular, the question of the future of European contract law.

Working with the book will help to familiarize the reader with foreign contract laws, the
Vienna Sales Convention, and the modern contract instruments and rules on contract law. The
book provides an invitation to work with legal materials from different countries such as
continental civil codes and court decisions (e.g. decisions of the French or Belgian Cour de
Cassation, the German and Swiss Federal Courts of Justice, and the English Court of Appeal and
House of Lords). At the same time, and due to the format of the textbook, readers have the
opportunity to explore the peculiarities of form and style in foreign legal materials first hand.

The comparative approach enables the reader to take inspiration from different legal orders, be
it as a future solicitor, barrister, or judge, and prepares him or her for work in an increasingly
international environment that will, for a long time to come, be characterized by legal diversity.
The book is based on the firm conviction that comparative methodology cannot be taught using
a purely theoretical approach; the reader is therefore invited to learn by doing.?? Last but not least,
working with this textbook should help readers to better understand their foreign colleagues with
different legal backgrounds, and to feel at home in a world filled with very diverse legal thinkers.

19 Below, IIL.1. and 2.
20 For the suggested method to be applied, see below, II.



Index of provisions of codes and

European Union
Treaty establishing the European
Community
Art.5 453
Art. 14 453
Art. 61 453
Art. 65 453
Art. 94 454
Art. 95 454
Art. 308 454
Regulation on the law applicable to
contractual obligations (Rome I)
Recital 13 423
Recital 14 423
Art. 1(1) 410
Art.2 410
Art. 3(1) 410
Art. 4 410
Art. 10 411
Art. 11 411
Art. 19 411
Art.20 412
Art. 24 412
Art. 25(1) 412
Art. 28 412
Council Directive on package travel,
package holidays and package tours
Art.2 324
Art. 4 324

International Conventions
CISG (United Nations Convention on
Contracts for the International Sale of
Goods, Vienna Sales Convention)
Art.1 409

Art.2 409
Art. 3 409
Art.4 376
Art. 6 409
Art. 8 84

Art. 14 84

Art. 16 181, 409

principles cited

Art. 28 225
Art.29 195
Art.30 376
Art. 35 296
Art. 36 296
Art. 45 225,296
Art. 46 225
Art. 74 297
Art. 79 297
Art. 95 410

Hague Convention of 1955 on the Law

Applicable to International Sales of
Goods

Art. 1 414

Art.2 415

Art.3 415

UNIDROIT: International Convention on

Travel Contracts (CCV)
Art.2 325
Art.3 326
Art. 8 326
Art. 9 326
Art. 10 326
Art. 16 326

National Statutes

Austria
Civil Code (Allgemeines Biirgerliches
Gesetzbuch, ABGB)
§861 99
§862 156
§918(1) 228
§919 228

Belgium
Civil Code
Art. 1641 272
Art. 1642 272
Art. 1645 272
Art. 1646 272



Index of provisions of codes and principles cited

China Art. 1147 350
Contract Code of the People’s Republic of Art. 1148 350
China $#AR#NESRE% Art. 1184 235

Art.1 195 Art. 1382 162
Art.2 195 Art. 1383 163
Art. 13 82 Art. 1582 70, 382
Art. 14 82 Art. 1583 383
Art. 15 82 Art. 1589 70
Art. 18 188 Art. 1610 236
Art. 19 188 Art. 1641 272
Art. 107 264, 314 Art. 1642 272
Art. 110 264 Art. 1645 272
Art. 117 314 Art. 1646 272
Art. 118 314 Art. 2274 384
Art. 121 314 Art. 2276 383
Law n° 91-650 of 9 July 1991 reforming

Denmark the civil procedures for execution of

Sale of Goods Act (Kabeloven) judgments
§21 227 Art.1 242
Art. 33 242

England and Wales Art. 34 243

Sale of Goods Act Art. 36 243
s.2 377 Art. 56 243
s.14 288
s.17 377 Germany
s. 18 377 Civil Code (Biirgerliches Gesetzbuch,
s.21 377 BGB)

s.23 377 §125 133
s.25 377 §145 67,155
s.27 377 §146 155
5.52 256 §147 156
s.53 288 §148 156

§ 241(1) 229

Finland §276 278
Sale of Goods Act (Kauppalaki) §280(1) 278

§23 226 §313 338
§433 229,277,389

France §434(1) 277

Civil Code (Code civil) §437 277
Art. 711 382 §516(1) 132
Art. 1101 70 §518 132
Art. 1108 101 §534 133
Art. 1131 101 §611 229
Art. 1132 101 §651i 332
Art. 1133 101 § 651j 333
Art. 1134 350 § 65le 332
Art. 1138 382 §780 132
Art. 1141 382 §929 389
Art. 1142 235 §932 391
Art. 1143 235 Code of Civil Procedure

Art. 1144 235 (Zivilprozessordnung, ZPO)



Index of provisions of codes and principles cited

§883(1) 230
§884 230
§887 230
§888 231
§890 231

Greece

Civil Code (Actikdg Kasdiiog)

Art.
Art.
Art.
Art.
Art.
Art.
Art.

Italy

185 157
186 157
388 347
513 392
1034 392
1036(1) 392
1037 392

Codice civile

Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.

922 386
1147 387
1153(1) 386
1154 387
1325 117
1328 169
1329 169
1336(1) 75
1343 117
1344 117
1345 117
1376 386
1378 386
1418 118
1453(1) 227
1467 348

Lithuania

Civil Code (Civilinis kodeksas)

Art. 6:227 77
Art. 6:258 344
Art. 7:503 344

Poland
Civil Code (Kodeks cywilny)
Art. 66[2] 170
Art. 15581 387
Art. 16981 388
Art. 535 387

Portugal
Cédigo civil
Art. 230 157

Quebec, Canada
Code civil
Art. 1385 119
Art. 1390 172
Art. 1410 119
Art. 1411 119
Art. 1590 226

Russian Federation

Civil Code
I'paxpanckmit kogexe Poccniickoit ®enepanuu
Art. 420 194
Art. 432 194
Art. 435(1) 81
Art. 437 81

Serbia
Law of Contracts and Torts (Zakon o
obligacionim odnosima)
Art.32 79
Art.33 79

Art. 6.169 171
Art. 6.171 80

Netherlands

Civil Code (Burgerlijk Wetboek)

Art.
Art.
Art.
Art.
Art.

34
35
37
133
134

Art
Art
Art
Art
Art
Art
Art
Art
Art

.3:37 77
.3:84(1) 398
.3:86(1) 398
.3:90(1) 398
.3:118 398
.3:119(1) 399
.3:296 226
.6:217 77,100
.6:219 170

Art. 135 346
Art. 136 346

Spain
Cadigo civil
Art. 1254 115
Art. 1261 115
Art. 1262 115
Art. 1274 115



Index of provisions of codes and principles cited

Art. 1275 116 §42 178
Art. 1276 116 §63 178
Art. 1277 116 §71 130,203
§73 204
Switzerland §79 204
Civil Code §86 130
Art.2 330 §89 204
Art. 3(1) 394 §357(1) 257
Art. 714 393 §359(1) 257
Art. 933 393 §360 257
Code of Obligations §366 257
Art.1 62,98 §367 257
Art.3 154 Louisiana, Civil Code
Art. 4 154 Art. 1906 195
Art.5 154 Art. 1927 120
Art.7 62 Art. 1928 179
Art.9 155 New York, General Obligations Law
Art. 10 155 §5-1105 131
Art. 97 283
Art. 184(1) 393 Contract Principles and Proposals for
Art. 197 283 Legislation
Art. 205 283 Commission on European Contract Law:
Art. 208 284 Principles of European Contract Law
Art. 243 136 Art. 1:101 422
Art. 373 329 Art. 1:102 137
Art. 377 330 Art. 2:101 87,137
Swiss Federal Act on Package Holidays Art. 2:202 183
Art.1 327 Art. 4:103 139
Art. 8 327 Art. 4:106 139
Art. 10 328 Art. 4:107 139
Art. 17 328 Art. 4108 139
Swiss Federal Act on Private International Art. 4:109 139
Law Art. 6:111 366
Arts. 116 414 Art. 8:101 307
Art. 118(1) 414 Art. 8:102 307
Art. 8:108 307
USA Art. 9:102 262
Uniform Commercial Code (LICC) Art. 9:501 307
§2-205 179 Art. 9:502 308
§2-209 205 Art. 9:503 308
§2-313 292 International Institute for the Unification
§2-314 292 of Private Law (UNIDROIT): Principles
§2-315 292 of International Commercial Contracts
§2-714 292 Preamble 422
§2-715 293 Art.2.12 86
§2-716(1) 257 Art.2.14 181
Restatement of the Law Second, Art. 3.2 143
Contracts Art. 34 144
§17 203 Art. 3.5 144
§25 178 Art. 3.8 144

§26 59 Art. 39 145



Index of provisions of codes and principles cited

Art. 310 145 II, Art. 7:101(1) 141
Art. 621 370 II, Art. 7:201 141
Art. 6.22 370 II, Art. 7:204 141
Art. 6.2.3 370 II, Art. 7:205 142
Art. 711 312 II, Art. 7:206 142
Art.7.1.7 312 II, Art. 7:207 142
Art.7.2.2 258 II, Art. 7:301 142
Art.7.2.4 261 II, Art. 7:302 142
Art. 741 312 III, Art. 1:110 369
Art. 742 312 III, Art. 3:101 311
Art.7.44 312 I, Art. 3:102 311
Study Group on a European Civil Code III, Art. 3:104 311
and Research Group on EC Private Law III, Art. 3:302 263
(Acquis Group): Draft Common Frame of III, Art. 3:701 311
Reference III, Art. 3:702 312
II, Art. 1:102(1) 140 III, Art. 3:703 312
II, Art. 1:106 140 Academy of European Private Lawyers,
II, Art. 4:101 140 European Contract Code, Draft
II, Art. 4:102 141 Art.1 143
II, Art. 4:201 89 Art. 2(1) 143

II, Art. 4:202 186 Art. 13 89






Subject index

Acquisition of property in good faith
372 et seq.

Advertisement (offer or invitation to
treat) 49 et seq.

Applicable law (see: Choice of law,
Private international law) 405 et
seq.

Arbitration 406, 427, 433

Astreinte 222, 238-243, 261-262

Bona fide purchase of movable property
(see: Acquisition of property in good
faith)

Breach of contract 268 et seq.

Cause 94 et seq., 101-114

Causa 115-118

Change of circumstances 320 ef seq.

Choice of law in contracts (see: Freedom
to choose the applicable law)

CISG, United Nations Convention on
Contracts for the International Sale
of Goods

conditions for its application 406,
409, 428-432
Member States 406

Coexistence (of national contract law
systems and a future European
Contract Code) 484 et seq., 493 et
seq.

Common Frame of Reference 468-477,
483-484, 484 et seq.

Comparative law, comparative
methodology 3-6, 7-24

Conflict of laws 405 et seq.

Consideration 94 et seq., 121-131, 191 et
seq., 196-209

Damages for breach of contract 268 et
seq.

Equity 246, 248-250, 251

European Commission
Communication on European
Contract Law of 2001 435, 438-452
Communication on European Contract
Law of 2003 468477
Competence to develop a European
Contract Code 453-466

Fault-based liability for breach of
contract 268 et seq., 273-274,
277-287

Force majeure 320 et seq.

Freedom to choose the applicable law
405 et seq.

Frustration 320 et seq., 359 et seq.

Future of European contract law
435 et seq., 438-452, 468-500

Hardship 320 ef seq., 366, 370-371

Harmonisation of contract law in the
European Union (see: European
Commission, Communication on
European Contract Law of 2001 and
of 2003)

Imprévision 320 et seq., 351 et seq.,
367

Injunction 221 et seq., 249, 252-253,
254-256, 257

Invitatio ad oﬁerendum/invitation to treat
49 et seq.

Judicial penalty (see: Astreinte)

Mailbox rule (see: Postal rule)
Modification of contracts 191 ef seq.

Offer
binding effect? 150 et seq.
or invitation to treat 49 ef seq.
to the public 49 et seq.
Option contract 173



Subject index

Performance, right to receive
performance (see : Specific
performance)

Postal rule 175-177

Principles of European Contract Law
(Lando Principles) 25-30, 484 et
seq.

Principles of International Commercial
Contracts (UNIDROIT Principles)
31-46, 484 et seq.

Private international law 405 et seq.

Promissory estoppel 125

Real contracts 390

Regulation of the European Parliament
and of the Council on the law
applicable to contractual obligations
405 et seq., 410-412, 428-433

Revocability of offers 150 et seq.

Rome I Regulation (see: Regulation of
the European Parliament and of the
Council on the law applicable to
contractual obligations)

Specific performance 221 ef seq., 249,
250-253, 257

Transfer of ownership of movable
property 372 et seq.
principle of separability
(Abstraktionsprinzip) 389-391,
392

UNIDROIT: Principles of International
Commercial Contracts (see:
Principles of International
Commercial Contracts)

USA (contract law in the USA) 192,
210-218

Vienna Sales Convention (see: CISG)
Warranty 288, 292-295

Window displays 49 et seq.
Writ  246-248



	Contents
	Chapter I: Contract Law in the 21st century – the purpose of this book
	Index of provisions of codes and principles cited
	Subject index

